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REPLY CORlRlENTS OF AOL TIME WARNER JNC. 

AOL Tiinc \Vainer Inc., by its counsel, files these Reply Comments in the above- 

captioned ~-ulcinaking procccdillg regarding reforin of the methodology used to detennine 

universal service contributions.' At the outset, the Co~nn~iss ion should ensure that the universal 

sc.r\,ice conlribution methodology does not unduly impact lntcrnet and high capacity services. 

Thus, whilc the Cominission has slated i t  intends to classify ivjreline broadband sewices for 

' I n  /he .'tlaiier o / F d w a l ~ S i o i e  Joint Boot-0 011 L'171l,er.TR1 Seiiice, Repori and Order and Second Furlher Notice of 
~. P-osed R u l e m ~ k i n ~ .  CC Docket No. 96-45, el al., FCC 02-329 (rel. Dec. 13, 2002) ("Secomf Furlher Notolice'7. 
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unii)ersal sci-vice purposes i n  CC Docket No. 02-33' bcfore considering whether and how 

connections that underlie broadband Inlcinel acccss might be assessed under a connections-based 

contribntioii approach. the Conimission should only finalize a new contribution methodology 

wlicn i t  i~~ idcrs tmds  IJOW ii N ~ I J  impact the growth and usage of Internet and high capacity 

sci-\,ices. The Coni~iiission should also reject suggcstions that the contribution base be expanded 

10 include linernet Sci-vice Providers ("ISPs"); such a step would be contrary to the express 

provisions of Section 254 of tlic Teleconi~iiunications Act, poor policy and would impose 

unwarl.anted additional costs on the use oflntemet access services by consumers. Finally, the 

Coiiimission should express]), miiinls~n its cune i~ t  Iiii~itations on the ability of can-iers to pass- 

thi ough amounts in exccss of lheir conti~ibutions to customers 

1. 1'HE UXIVERS,ZL SERVlCE CONTRLBUTlON METHODOLOGY SHOULD 
NOT UNDULY IMPACT IR'TEKVET AND HIGH CAPACITY SERVICES 

Even tho~igh the Commission has staled that it will determine the regulatory classification 

of wireline bi-oadbaiid senjices bcfore i l  considers how such services might be assessed for 

universal service conti-ibution pui-poses under a conncctions-based approach3, the Commission 

must consider whether and how i~~iplemeniatioii of any  of the proposals presented in the Second 

Fur~hwNor;ce would impact Jntcmel and high capacity services, so as to prcsen'e i~nportant 

inccnti\;es for innovative nc\v services and investment in mol-e efficient infrastructure. AOL 

Time \Varner purchases a varicty of telecomiiiunications and telecommunications services in 

ordcr to bi-ing its scrvices and conient to consuiners. As a large customer of such services, AOL 

Time ~ ' a n i e r  conrributes indirectly to univei-sal service through pass-throughs of universal 

Second Fii/.i/ier Nurice a i  7 76. 1 
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service con(i-ibution charges. Increascs in  these pass-through amounts - currently over 9% - will 

ultiniately in ip~c t  the consumel’s of AOL Time Warner’s products and services, as production 

costs incrcase and/or prices arc i-aiscd in  turn. Thus, AOL Time Warner encourages the 

~ofJlmissioll  lo avoid any iii>d\,crleiit adve,rse impacts on the growth and development of 

Iniernct and high capacity serijices by addressing the following concerns I-egarding the proposed 

contribution methodologies. 

Defiuirio~i uf “Cu77r7cc/ions. ” The Commission proposes to define “connections” as 

facilities that pro\:ide cnd-users Ivith access to an intcrstate public network, regardless ofwhether 

rhc coniicction is circuit-swjlched, p;lcket-srvitcIied, wireline or ~ i r e l e s s . ~  As AOL Time Warner 

has  explaincd prcviously, the Commission should not require more than one connection per 

facility regardless of ho\v inany s e w i c e s  are offered over (hat f a ~ i l i t y . ~  For example, customers 

should not be assessed for the local loop for voice and again for DSL or any other service that 

may be offered over the loop, as i r  would be both countelproductive and unfair to charge 

customers Iwo or n1oi.e finles foi- the same loop. A line carrying both voice and DSL services 

does not eslablish two separate points of access to a public network. Most importantly, if the 

Coinmission were to impose an additional assessment on each derived service over the same 

facility, i t  could crcate a pelverse disincentive to develop new services as well as needlessly 

complicate the connections-based inethodology as new services are deployed, counter to the 

laudable goal of adopting a niethodology that is fair, reasonable and rcadily understood by 

consumers. 6 

I d .  

Coinmeiits of AOL Time Wariter Filed 4pril 22, 2002 a t  9 .  

I 
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Likcwise, the Commission should make clcar that inleimediate telecoinmunications 

facilities, such as those used for modcm aggi-egation services, should not be defined as a 

co~inect ion.~ For example, some carriers pi-ovide a service that aggregates dial-up lriteinet traffic 

al ~nocicin ports and deljiici-s Ihat traffic, to an ISP via high capacity facilities. Neither the modem 

ports iior the ~acihtics connecting the poits should be defined as a connection. At most, a 

connection should only include tlie telephone line the consun1er uses to access the ISP and the 

high capacity facility used b!' the ISP to coii~iect to the public switched telephone network. 

Crrpici/); Ticrs. Tlic FCC should also act to avoid skewing prices and creating 

inefficiencies Tor cuslomcrs of high capacily scrvices. All of the connections-based proposals 

would assess connections at \,arying amounts based on their classification into different capacity 

liers8 AOL Time Warner sharcs 1lie concerll of several parties that the Commission's proposed 

capacity ticrs, particularly for the higliest capacity services, shift a greater contribution burden on 

high capacity business customers and could increase costs for high speed circuits, thereby 

encouraging some cuslo~iiers to purchase multiple lower speed circuits.' For example, dial-up 

lSPs oflcn u1iliz.e TI l i nes  to provide services. Under tlie Commission's proposed capacity tiers, 

a TI circuit wotild be assesscd sixteen tiines the Tier 1 rate while three 512 kbps circuits would 

only be asscssed three times the Tier 1 iate." Thus, i t  could be more economical for customers 

to purchase a grealer number ofloicer capacity circuits assuming, as is likely, that the eanier 

passes Iluough fully its univei-sal service contribution charges. As a result, the lier structure 

' Conuneiiis of Sprint  filed Fcbruary 28, 2003 a t  16. 

Srr,viid Further. A'uzice at 1 S I .  

See e 6 . .  Comnicnrs of Sprint supral at I 1, Comments of WorldCom filed February 28, 2003 at 35, Comments of 
Ad IHoc hlrd I-'cbniary 28, 2003 a t  I I and Conuncntr of Califoniia PUC filed February 28 a t  17. The Conunission 
added a Fourlh tier for thc highest haiidwidrh connections to the capacity tiers oiiginally proposed by CoSUS. 
Sri~ond Fut./hei. hbrice at 7 82. 
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could ii-rationally distort carrier pricing practiccs as well as customer purchasing decisions and 

encourage uneconomic oi- inefficient clioices siniply to minimize universal service costs, 

Reducing the assessincnts for (he highest capacity ticrs will minimize potential market 

dislortions. 

11. THE FCC MAY NOT EXPASD THE COIVTRIBUTION BASE BEYOND THE 
LlRllTS ESTABLISHED IN THE 1996 ACT 

Several comincnting paltics urge the Cotnmission to broaden the contribution base to 

include ISPs, IP lelcphony pro! idcrs, and providers of broadband Jnternet access sewices on rhe 

grounds such action will pronio~e a sustainable universal service fund. The Commission must 

rcject these recomnicndations as contrary to the 1996 Act and sound policy. 

I I  

As an  initial mattcr, the FCC has made clcar that this proceeding is intended to address 

ihe comi-ibution mechanjsm {or unit,ersal service among ~mogi i i~ed  providers of 

~elccoiiiiniii~ications and lelecoininunications services as well as carrier pass-throughs of 

univci-sal sewice contribulion charges to customers." lndeed, the Cominission specifically 

s ta~cs  that i t  is iiot proposing to ~ S S C S S  dii-cclly ISPs, as originally proposed by SBC and 

BellSouth.13 As for IP lelephony scrb,ices, !he FCC has also made clear that proper regulatory 

chssification x i 1 1  be based on a case-by-case de~crminat ion . '~  Pursuant to Section 254(d) of the 

Tclzcomiiiuiiic3tions Act, conli-ibuiors lo u~i i \~ersa l  scrvice are specifically limited to interstate 

t~1ecornniunica1ions carriers and other tclecomn~unications providers. As such, unless and until 

I1 Sre e.g,, Cclmncnts of Qwest  filed Fcbiuary 28, 2003 at 2 ,  Comnients of SBC/BellSouth filed February 28, 2003 
a t  6. Conmcllts ol-'NTCA filcd Febl-wry 28, 2003 a t  3, Commenls of USTA filed February 28, 2003 a1 10, 
Coiiiments of Weslern ,4lliance filed February 28, 2003 a t  15. Comments of NRTAiOPASTCO filed February 28, 
2003 ai 12, Comnicnts ofNASUCA filcd February 28, 2003 a1 7 and Comments ofMichigan PSC tiled February 
28, 2003 at 7 .  

'' As f luted, the FCC has slated illal i t  will addless bloadband I n i m e t  access in the Wireline BwndbbandNPRM. 

S w o d  Fiidter  j\lor;cc, ai fn. I 8 1 

Fi'dcriil-Sfofe Joini Bourd on L'tii1.t'naI Service, Report io Concress, 13 FCC Rcd 1 1  501 ( 1  998) a l  ~1~90-91. 

13 
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the FCC altcrs this approach, conti-ibutions \\ill apply to IP telephony services only as the FCC 

reaches a specific decision i n  a particular instance. 

Mosl iniportantly, as AOL Time Wariier consistently has pointed out, i t  is well settled 

that  ISPs, by \,irtue of their pi~oiision of information services, are neither can-iers nor providers 

of ~elccoinmuriicaIions and tlicre~"ore, pursuant lo statute, cannot be required to contribute 

dii~cctly to tiiii~~ei-sal 

custoniers pay fully for the telecon~mtinications services they use and are not getting a "free- 

ride" for use of the public swilchcd telephone network, as some parties assert.I6 lSPs contribute 

significant amounts indirectly 3s high \,oluine purchasers of telecoininunicatioiis from incumbent 

31id conipetiiivc local cxchange cari.iers, intercschange carriers and other providers in the fonn 

of pass-thi-ough charges and rates tha t  reflect univcrsal service contributions." Carriers are fully 

conipensatcd for any costs iiicui-rcd in providing ~elecoiumunications services to ISPs. Thus, 

therc is no legitimate poljcy basis to justify including ISPs in the contribution base for universal 

service in contraveniion of the statute 

Notably, the Commission repeatedly has found that ISPs and their 

Indccd, there is no record c\,idence to suggest tha t  including new entities in the 

conhbution hase will have any incasurable jnipac,i on the burgeoning size of the universal 

service fund or that contributions by additional entities would reduce or check the growth of the 

finid i t ~ e 1 f . l ~  AOL Time Warner shares the concem of many carriers and customers that the 

id a t  

See e .g ,  Coinmciits of W'esicrn ;jlliance supra, a t  15-17, See also Report in Response fo Seiiare Bill I768 und 
Co17fiJence Repurl oii H.R.  3579, Repon IO Concress, 13 FCC Rcd 11 8 10 (1998) at 1 22 (stating that "infomat;on 
sewice p r o d c r s ,  which are i ioi obligaled by siatute to contribute, will make 110 direct contribution; informarJon 
service pi~o\'iders, Iiowe\,er, will contiihute significant amounis indirectly, as hlgh-volume purchasers of 
Ieleconununicalions ..." ) ("Second Report lo Co,igress '7 .  

32, 66-72. See olso Reply Conm~ents of AOL Time Warner filed May 13, 2002 15 

16 

~ r o o ~ i r i  R P ~ O V I  io cungi-css at  7 22. 
I X  I or champlc. Vrrizon slates ihai i~rmovinp DSL revenues from uni~crsal  service assessments, combined with an 
incieax 111 the aiielrss safe harbor and a collect and rein11 approach, w'ould have a nominal impact on the size of the 
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- growth of the universal scrvice fund is alarming and is inflating costs for all parts of  the industry. 

This is of particular concern now as the industry is facing a critical economic challenge. 

According 10 (lie FCC S/uflS&dy, the cu i~en i  fund is over $6 billion and will increase to over $7 

billion in 2007, even though two paits of  the fund, the schools and libraries program and the 

noill-ut~al high cost fund, are capped.” Merely exp:inding the contribution base will not address 

the w e d  to manage the fund in an cfficient and compelitively neutral manner since none of the 

contribution n?etliodologies under consideration  ill guarantee an infinite amount of support 

The long-tenn viability of the universal service fund will continue to be an issue unless 

the Coniniission bcgins to consider \\‘ays to ineel the statutory principles yet responsibly contain 

and nianage ihe fullire gi-owlh of the fund. Without effective management, incentives to avoid 

such costs and/or to game the systcm w i l l  undcmiine the sustainability o f the  fund. In addition, 

the Commission must enswe that recipicnts are using support in an efficient and cost-effective 

manner. In reccnt tcsiiinony before the Sena(e Conimerce Subcommittee on Communications 

witnesses alleged that universal service support is beiny used by carriers for the purpose of 

L cainjng andlor maiiJbjning a conipctitj\;e advantage and not for providing affordable services to 

a l l  Amerjcans.20 In fact, the FCC and otliers are curl-ently investjgating charges of fraud and 

rund and ~ o u l d ,  in fact, ~xsult  i n  a decrc-asc in the connibutim factor under a revenue-based approach. See 
lener from W .  Scott Randolph, Director - Regulawry ATiairs, Veriron Communications to Ms. Marlene H. Dortch, 
Seclelary, Federal Communications Commission. tiled Sepicmber 23, 2002. 

I’ “Commission Sccks Conuncnt on Staff Study Regarding Allemalive Contribution Methodologies,” Public Notice, 
FCC 03-31 (l~el. Feb. 26, 2003) at 5 .  The Uni<;ersal Service Adrninisfmtjve Company recently estimaled that 
dcmdiid for [lie achools 2nd libraries progiain in funding year 2003 will be about $1  billion lower than in funding 
yea r  2002. Demand for inlernal connections and leleconmuiiications services has decreased while demand for 
Inwinel access 118s increased. See Lener horn George McDonald, Universal Service Administrative Company to 
Mr. N‘ilfiarn Maher,  Chief, Wii~rline Cornpetition Buieau, Fcderal Conununications Commission filed April 3, 2003. 

Compare, for example, wrtrlm Irslimoiiy of Mr. Carson Hughes, Telepax, Inc. and testimony of Mr. Matthew ?n 

Dosch, Compoi~ium Conmiunications before Srnate  Cornmince on Commerce, Science and Transportation 
Subconiminee on Communications, submitted April 2: 2003 
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abuse in the scliools and libraries progra111.~’ Before entertaining suggestions about expanding 

thc contribution base, the Commission must ensure that its universal service policies encourage 

111e dcvelopmcnl of I o \ w  cost technologies and economic pricing of telecommunications 

scr\,iccs \ \ i l h  (lie goal of rcducinp rlie ainotint ofsupport necessary over time and are lawfully 

administered 

111. ‘TJIE COR1RlJSSIOS SHOULD RlAlNTAlN THE PASS-THROUGH LlMITS 
IF A SEI\’ COR”I‘RIBU1‘ION SlETIiODOLOGY 1S ADOPTED 

Tn its Re1m.1 niid O d w ,  llic Commission concluded that, beginning April 1 ,  2003, the 

Federal ui i i \  ersal ser\,jce line itcm charge iiiust be limited to the amount of the contribution 

factor, m a y  not include a mark-up to recover associatcd administrative costs, and must be 

rccovered through a separate line iiein on the bill.22 AOL Time Warner strongly supports these 

stcps and urgcs the Conirnission lo continue lo require carriers to limit pass-through charges to 

customers to the amount of (he corirrihution if a new contrjbution ineihodology is adopted. As 

11ie C o ~ ~ i ~ i ~ I s s i o n  con-cctly found, limiling the pass-tluougli charges has many public interest 

hciiefits, ii~cluding kml-i l ig billing transparency and decreasing custon~er confusion regarding 

111e amount of universal service conlributions tha t  are passed through by carriers. Such benefits 

sllould be maintaincd regardless of the contribution methodology utilized lor universal service. 

1V. COSCLC‘SION 

A s  set foilh above, AOL Time Wanicr urges the Commission to consider carefully the 

full impact of the pioposed conrl-ibution mcthodologics on the Internet and high capacity 

sewices, beariiig in mind that [he growth of the fund must be carefully managed to ellsure that 

See “Commissi~iner A bcrnathy Announces Public Forum on Improving Administration of E-Rate Program,” 21 

Fcdr ia l  Conuniinica~Ions Conunisnlon New Rclease (rel. h4ar. 18, 2003). 

22 Second FUI-IR~I- Norice at 45-61 
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unjve1-sa1 s c i ~ i c e  is adininis1cred in  a niaiiner that is fair and equitable to both carriers and 

cusloniers of Iclcconimunications and  tclecoinmunications services. 

Respectfully submitted, 

S t e v e ~  N. Tcplitz 
Vice Prcsident and Associate 
Gencral Counsel 

AOL Time Warner Inc. 
800 Connccticut Avenue, N.W 
Suite 200 
Washington, D.C. 20006 

April 18,2003 

Donna N. Lanipert 
Linda L. Kent 
Lainpert & O’Connor, P.C. 
1750 K Street, N. W. 
Suile 600 
Washington, D.C. 20006 
Counsel for AOL Time Warner Inc. 
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